No. 20,655 
PN ine 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


RETAIL CLERKS Union, Locat 770 Affiliated with 
Retail Clerks International Association, 
Petitioner, 
US. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


Los ANGELES JoINT ExecuTIVE Boarp oF HOTEL & 
RESTAURANT EMPLOYEES & BARTENDERS UNION, 
AFL-CIO, 


Intervenor. 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board. 


Brief of Intervenor, Los Angeles Joint Executive 
Board of Hotel and Restaurant Employees and 
Bartenders Union, AFL-CIO. 


Bop Le & Focet, 
GeorGE E. BoDte, 


DanieL Focet, F | a E D 


STEPHEN REINHARDT, 


Loren R. RoTHSCHILD, ‘JUL 2 11966 


3540 Wilshire Boulevard, 
Suite 807, 
Los Angeles, Calif. 90005, 


Attorneys for Intervenor. 


WM. B. LUCK, CLERK 


SParker & Son, Inc., Law Printers, Los Angeles. Phone MA. 6-9171. 


FEB 141907 


TOP hee NDE xX 


Page 
Jurisdiction and Counterstatement of the Case .......... l 
oS ITTGIETE ERS a aoe ee, 2 2 


I 


The National Labor Relations Board Properly Re- 
fused to Apply the Midwest Piping Doctrine to 
faite mis tenth © ASC™ ee. .5544-532cqct Sok desde ees c0-cc accede eaeece = 


A. The Midwest Piping Doctrine Must Be 


B. 


C. 


Narrowly Construed Since the Doctrine 
Conflicts With Section 8(a)(5) of the Na- 
braiialeie dG Nelations: Glo --..2-2)-.s 2 
Application of Midwest Piping Is Inap- 
propriate in the Instant Case Because the 
Joint Board Presented to the Employers 
Indisputable Proof of Majority Interest 
and Because Petitioner Made No Genuine 
Wl aitine@tes co OLeSentatiOne..---.--2--.-2271--. 
Application of Midwest Piping Is Inap- 
propriate in the Instant Case Because Peti- 
tioner Never Attempted to Organize the 
Slid@ke mar EM plOyees: ....--2--20040--:4-sse cence 
The November-December, 1962, Cor- 
respondence Between Local 770 and Von’s 
Did Not Create a Real Question of Rep- 
resentation Within the Meaning of the 
Pigewest Eypiie WOCtrINe 2c...2:..-0::..-.2k2s: 


ih, 


The Request by Local 770 for Expansion of Its 
Unit to Cover Snack Bar Employees, Without 
Giving Those Employees the Right to Vote, 
Constituted a Violation of Sections 8(a)(1) 
ata (ES) OES TES se ee 


MeN PEGI OTE eee co ccc eccc<c2ec-cacencec<cacscnvececcécecacecencececuccaeace 


ae 


ARGUMENT. 


IIe 
The National Labor Relations Board Properly Re- 
fused to Apply the Midwest Piping Doctrine to 
the Instant Case. 
A. The Midwest Piping Doctrine Must Be Narrowly Con- 
strued Since the Doctrine Conflicts With Section 
8(a)(5) of the National Labor Relations Act. 


Section 8(a)(5) of the National Labor Relations 
Act,’ provides that 

‘it shall be an unfair labor practice for an em- 

ployer . . . to refuse to bargain collectively with 


d 


the representatives of his employees... .’ 


There is no question whatever that at the time the 
employers recognized the Joint Board as the bargaining 
representative of their snack bar employees, the Joint 
Board represented a majority of those employees. In the 
case of Boy’s Markets, the employer retained the ac- 
counting firm of J. R. McKnight & Associates to con- 
duct a card check. In the case of Von's, the Council uti- 
lized Mr. Charles L. Lang, a public accountant, to con- 
duct the card check. In both cases, of course, the ac- 
countants verified the Joint Board claim. The wording 
of Section 8(a)(5) thus imposed upon the employers the 
clear duty to recognize and bargain with the Joint 
Board. 


The rule of Midwest Piping and Supply Co., Ine. 
(1945), 63 N.L.R.B. 1060, 17 L.R.R.M. 40, upon which 
petitioner premises its case, precludes an employer from 
recognizing one of two rival unions as the representa- 
tive of its employees when a “real question of repre- 
sentation” exists. 


129 U.S.C. §158(a) (5). 
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The courts have, however, been extremely strict in 
their application of the Midwest Piping rule. This 
strictness stems from an awareness that the Midwest 
Piping rule is in derogation of Section 8(a)(5) of the 
Act. 


The Board itself has stated that the Midwest Piping 
doctrine, “necessary though it is to protect freedom of 
choice in certain situations, can easily be in derogation 
of the practice of continuous collective bargaining, and 
should therefore, be strictly construed and sparingly ap- 
thed.” (Eusher, Alexander and Barsoon, Inc. (1947), 
74 N.L.R.B. 1443, 1445, 20 L.R.R.M. 1282; emphasis 
added. ) 


B. Application of Midwest Piping Is Inappropriate in the 
Instant Case Because the Joint Board Presented to the 
Employers Indisputable Proof of Majority Interest and 
Because Petitioner Made No Genuine Claim of Repre- 
sentation. 


The courts have refused to apply Midwest Piping in 
several cases in which an employer has contracted with 
one of two contesting unions. The cases involving re- 
fusal to apply Midwest Piping fall into two categories: 
(1) those in which the union which has been recognized 
has presented to the employer unequivocal evidence of 
its majority interest; and (2) those in which the unrec- 
ognized unicn has made no genuine claim of majority 
interest. The decision of the National Labor Relations 
Board may be sustained by reference to either of these 
categories of cases. 


We turn to the cases rejecting Midwest Piping upon 
the ground that the recognized union had presented un- 
equivocal evidence of majority interest. 


= 


The contention that the courts must refuse to apply 
Midwest Piping if the recognized union has presented 
to the employer indisputable proof of majority interest, 
is demonstrated by N.L.R.B. v. Indianapolis News- 
papers (7th Cir. 1954), 210 F. 2d 501. In N.L.R.B, v. 
Indianapolis Newspapers, the employer respondent’s 
circulation department employees were represented by 
the Guild, a CIO union. During the period in which 
the Guild and the employer were negotiating a new con- 
tract, a majority of the circulation department em- 
ployees became dissatisfied with the Guild and desig- 
nated in its place a newly organized independent associa- 
tion. The Association’s representatives presented to the 
employer petitions which bore the signatures of more 
than 60% of the affected employees. The employer 
checked the names on the petition against its payroll 
records and, finding that the signatures were valid, rec- 
ognized the association as the unit’s bargaining repre- 
sentative. The court reversed the order of the Board 
that the employer cease recognition of the Association 
and cease giving effect to the contract entered into with 
the Association. The court stated its holding as follows: 


“The Act forbids interference by an employer 
with the rights of his employees to bargain collec- 
tively, and, for that purpose to select their own bar- 
eaining representative. When two unions are vieing 
for a majority support of his employees, an em- 
ployer must, of course, maintain a position of strict 
neutrality. He must refrain from any action which 
tends to give either an advantage over its rival; he 
may do nothing which tends to coerce his em- 
ployees to join or to refrain from joining a par- 
ticular union. Recognition of one competitor as 
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bargaining agent during this contest period, ab- 
sent proof of majority support, is a proscribed act. 
[Citations omitted. | 


“The Act does not require, however, that this 
neutrality continue until the last dissident voice is 
stilled. Indeed, in keeping with the purpose of the 
Act, harmonious employer-employee relations re- 
quire that the instability inherent in a contest end 
when one contestant is able to muster majority sup- 
port. Although the prize of recognition must not 
be employed coercively to influence the employees 
in making their decision, once indisputable proof 
of majority choice is presented to the employer, 
the Act imposes on him a duty to award recogni- 
tion to the agent so chosen by his employees... . 
The decisive question in any case is whether there 
has been an uninfluenced expression of majority 
will; it matters not how that will be expressed. Al- 
though the result of a secret election may well be 
the most convincing means of expression, the elec- 
tion medium is by no means exclusive. However 
expressed, an employer is bound by the employees’ 
determination. In doing so, he should be free of 
charges of unfair labor practices absent substantial 
evidence indicative of bad faith.” (/d., at p. 503- 
504; emphasis added. ) 


in N.L.R.B. uv. Commmg (Ist Cir. 1953), 204 F. 2d 
422, despite simultaneous efforts by both C.J.O. and 
A.F. of L. unions to organize the respondent’s em- 
ployees, respondent, after a card showing of A.F. of 
L. majority interest recognized and contracted with that 
union. The court reversed the Board decision finding 
an unfair labor practice. The court stated as follows: 


ee 


same result follows when majority support for the 
recognized union exists, but has been achieved by 
coercion or some other unfair labor practice. but 
where a clear majority of the employees, without 
subjection to coercion or other unlawful influence, 
have made manifest their desire to be represented 
by a particular union, there is no factual basis for a 
contention that the employer’s action thareafter in 
recognizing the union or contracting with it is an 
interference with their freedom of choice. This case 
is in this final category. [Citations omitted.]” 
(idweat py 557.) 


Applying the analysis in dir Master Corp. to the in- 
stant case, it is amply clear that the Board properly re- 
fused to invoke MJidwest Piping. Petitioner makes no 
claim that the Joint Board represented only a minority 
of the snack bar employees, nor does the record con- 
tain evidence which could support a charge that the 
employee’s choice was “demonstrably in doubt”. Nor, of 
course is there any evidence that the Joint Board’s ma- 
jority interest was obtained by coercion or other unfair 
labor practice. 


C. Application of Midwest Piping Is Inappropriate in the 
Instant Case Because Petitioner Never Attempted to 
Organize the Snack Bar Employees. 

Application of the Midwest Piping doctrine in the 
instant case 1s inappropriate for a further reason. The 
policy which underlies that doctrine is one of insuring 
employer neutrality with respect to employee choice of 
bargaining representatives (Midwest Piping Co., supra, 
63 N.L.R.B. 1060, 17 L.R.R.M. 40: Sinbcam Corp: 
(1952), 99 N.L.R.B. 546, 30 L.R.RM: 1094). The doc- 


trine becomes relevant only when two or more union: 
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are vigorously soliciting employees and endeavoring to 
obtain their acceptance as a bargaining representative. 
In the instant case, with the exception of one visit to 
one Boy’s location, Local 770 never directly solicited the 
employees. Local 770 made no efforts whatever to or- 
ganize the snack bar employees. As stated by the Board 
in Sunbeam Corporation, supra, the Midwest Piping 
doctrine is applicable when “employees are simulta- 
neously being organized by two or more labor organiza- 


mons, ... (Sapra, 30 L.R.R.M. at 1096.) 


The neutrality policy underlying the rule of Midwest 
Piping is not affected in a case in which the rival union 
is not even endeavoring to organize the employees 
themselves but is merely trying to incorporate them 
without vote or authority from them. In short, neutral- 
ity is not infringed unless two organizations are directly 
contesting for the employees themselves by direct or- 
ganizational efforts made towards the employees. No 
“unwarranted prestige or advantage’ (Sunbeam. Cor- 
poration, supra, 30 L.R.RM. at p. 1096.) was afforded 
the Joint Board in its efforts to organize the employees, 
since Local 770 had made no significant overtures to- 
ward those employees. Application of the Midwest Pip- 
ing doctrine to a situation in which there were no com- 
peting or conflicting organizational efforts directed at 
the employees themselves would represent an unreason- 
able extension of the doctrine. 


D. The November-December, 1962, Correspondence Be- 
tween Local 770 and Von’s Did Not Create a Real 
Question of Representation Within the Meaning of the 
Midwest Piping Doctrine. 

Intervenor intends to cover here the question of the 


effect of the 1962 correspondence between Von’s and 
the Clerks. 


io 


The petitioner relied before the National Labor Rela- 
tions Board upon its letter of November 23, 1962, in 
which Local 770 apparently claimed jurisdiction over 
certain employees working in the prepared foods take- 
out department of Von’s Markets. Von’s responded 
to that letter on December 4, 1962, stating its disagree- 
nent with the proposition that the employees were in- 
cluded within the coverage of the existing Retail Clerks 
Agreement. Following the employer's rejection of the 
claim of inclusion, Local 770 did nothing for approxi- 
mately eight months about its purported claim of juris- 
diction. Such letters do not constitute the type of “active 
and continuous claim’”* of a majority representation re- 
quired to invoke Midwest Piping. Indeed, the November 
23rd letter represented at best a naked assertion of 
jurisdiction in an area in which such assertion was en- 
tirely unwarranted (See Argument I], infra). 


IT. 

The Request by Local 770 for Expansion of its Unit 
to Cover Snack Bar Employees, Without Giving 
Those Employees the Right to Vote, Constituted 
a Violation of Sections 8(a)(1) and (3) of the 
Act. 


Petitioner’s contention that its request to expand their 
market unit to encompass snack bar employees created 
a real question concerning representation is all the more 
difficult to sustain because that request was illegal, and 
the contract subsequently entered into covering previous- 
ly nonrepresented snack bar employees, without their 
consent, was an illegal contract. (Wolfer Printing 


3Novak Logging Co. (1958), 119 N.L.R.B. 196, 197, 41 
L.R.R.M. 1346, 1347. 
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(1964), 145 N.L.R.B. 70, 55 L.R.RM. 1025; Atlantic 
Freight Lines (1956), 117 N.L.R.B. 464, 39 L.R.R.M. 
1256.)* 


In Wolfer Printing, supra, a Local of the Pressmen’s 
Union had a long standing contract with Wolfer Print- 
ing covering only pressmen. After 11 years of con- 
tractual relations between the parties covering pressmen, 
the parties signed an addendum to their contract ex- 
tending the coverage to offset press employees who had 
previously not been covered. The Board held that by 
extending the contract to offset employees, without giv- 
ing these employees an opportunity to decide whether 
or not they wished to join the Pressmen’s Union, the 
employer violated Sections 8(a)(1), (2) and (3) of 
ime Act. 


In Atlantic Freight Lines, supra, the Union attempted 
to force an employer to expand his unit of truck drivers 
to include maintenance employees, without giving those 
maintenance employees the right to vote. The Board, in 
striking down the Union contract as unlawful, stated, in 
part: 

“Tt 1s settled policy of the Board not to sanction 
enlargement of an established bargaining unit by 
the addition of excluded distinct minority groups 
like maintenance and service employees involved, 


*A National Labor Relations Board Trial Examiner presently 
has under submission a complaint of the General Counsel charg- 
ing Local 770, the Council, and certain retail food markets with 
an unfair labor practice in executing the 1964-1967 Clerks con- 
tract. The gravamen of the charge lies in the contention that the 
inclusion of the snack bar employees, without giving then an 
opportunity to select their bargaining representative, denied them 
basic rights to self-determination under Section 1 of the National 
Labor Relations Act. (29 U.S.C. 151). The case is designated by 
ac pone Labor Relations Board as Nos. 31-CA-146 and oe 

B-35.) 
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without first giving the minority groups the oppor- 
tunity to express their preference as to whether 
or not they desire representation by the current 
bargaining agent, particularly where, as here, the 
minority groups might alone constitute separate 
bargaining units. (Zia Company 108 N.L.R.B., 34 
eR ys) ee 


Here there is no question that the snack bar em- 
ployees would constitute a separate bargaining unit. 
The Board so held in Piggly Wiggly of California 
(1963), 144 N.L.R.B. 708, 54 L.R.R.M. 1119. 


In view of the foregoing, to hold that Local 770’s 
request for an expansion of its unit created a question 
of representation would be to sanction and encourage the 
illegal request of Local 770 which led to its illegal con- 
tract. 


Conclusion. 
For the reasons stated above, the intervenor requests 


the Court to dismiss the petition to review the order of 
the National Labor Relations Board. 
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